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Dear Dr Alexander 
 
RE: REQUEST FOR INFORMATION UNDER THE FREEDOM OF INFORMATION ACT (FOI Act) 
 
I refer to your letter to Ms Jackie Daniel, Chief Executive of 1 February 2018 and I am now able to 
provide the following response to your request.   
 
The Trust has reconsidered its response to your FOIA request in relation to the following questions 

and our replies appear in bold type below. For the avoidance of doubt, the Trust’s response is based 

on the presumption that you are requesting information in relation to external reviews and external 

investigations (rather than internal investigations). 

Please note – Questions 1 – 4 were answered in my letter of 31 January 2018, but for completeness I 
have included them in my response below. 
 
You asked us to supply the following information: Our replies appear in bold type below. 
 
1. How many whistleblowing disclosures have been made to the Trust's Freedom To Speak Up 

Guardian since 12 July 2016 
 
 124 concerns have been raised through FTSU since the 12 July 2016. 
  
2.    Please give a breakdown of the type of concerns that have been raised with the Freedom To 

Speak Up Guardian 
  

The concerns are about Health & Safety including Patient safety, Unacceptable 
behaviour. 

 
3.    If the trust has kept a record of staff experience of raising concerns with the Freedom To 

Speak Up Guardian, please disclose this data (in suitably anonymised format). In particular 
please disclose how many concerns have been raised about staffing levels. 

 
Since April 2017 Feedback forms are sent out by the FTSUG as cases have been closed 
and feedback is collated and reported to the National Guardian’s office and the Quality 
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Committee at UHMBT: 32 forms have been received back and 30 felt supported to speak 
up, 2 would not speak up again and 1 wasn’t sure.  

5 concerns were raised about staffing levels since 12 July 2016. 
 
4.    With regards to the trust's attached 2016 WRES outcomes which show above national average 

levels of disadvantage for BME staff, please advise how many concerns have been raised by 
trust staff about Race discrimination, bullying and harassment or victimisation. (This relates to 
all such concerns raised by staff, whether or not the concerns have been raised through the 
Freedom To Speak Up Guardian). 

 
Since 12 July 12 2016 less than 5 have been raised about BAME issues through the 
FTSU Guardian. The FTSUG does not know about cases that were not raised through 
FTSU. 

  
5.    Please advise if any external reviews or investigations have been taken in the financial years 

2015/16, 2016/17 or 2017/18 year to date into whistleblowing concerns or concerns about 
Race discrimination, bullying, harassment or victimisation. 

  
Less than five external investigations have been carried out in the financial years 

2015/16, 2016/17 and 2017/18. However these investigations relate to the same concerns 

at the Trust. By way of advice and assistance, given the importance of respect for 

confidentiality in FTSU matters, which we are sure you will appreciate, and  the  very 

small numbers of investigations involved, we consider that specifying the number of 

investigations increases the re-identifiability of staff who may have been involved in 

such investigations.   

 

6.    If external reviews or investigations have taken place, please advise who conducted the 
reviews/ investigations. 

 
The author was  Professor Carol Baxter and, as stated, in relation to the Trust’s 
response to your question 5, these reports relate to the same concerns.   

 
7.    Please disclose a copy of any relevant investigation or review reports. 
  

As stated in the Trust’s previous response, the Trust considers that this information is 

exempt under s.41 of the FOIA as the relevant reports contain confidential information 

of third parties and disclosing these reports would constitute a breach of confidence. 

  

Further, s.40(2) of the FOIA also applies in relation to the content of the reports as they 

include personal data of third parties and it would not be fair to disclose it to the world. 

    

S.40 and 41 are absolute exemptions which means of itself, there is no requirement for 

the Trust to explicitly consider the Public Interest Test. However, by reference to the 

case law for s.41, for completeness consideration has been given as to whether it is in 

the public interest to disclose the sensitive information and the Trust considered 

whether the reports can be provided in a redacted form.  

 

However due to the nature and sensitivity of the investigations, redaction of the reports 

is not possible and the duty of confidence overrides public interest. The Trust is 

therefore unfortunately unable to provide you with this information.  

 



 
 

Further, under s.31 of the FOIA, the Trust remains of the view that the disclosure of the 

reports would be likely to undermine any similar future investigations and that there is a 

causal link between disclosure of these reports and that prejudice. This would be likely 

to prejudice future investigations undertaken for reasons which fall within s.31, which 

the Trust may undertake for purposes in s. 31(2)(a)-(d) and (j) (as well as potentially (e). 

The nature of the investigations being undertaken here was into a relatively small team 

within the Trust, and the manner in which the investigation was undertaken in large part 

depended on the voluntary and candid cooperation of staff, regardless of whether or not 

there is any (implied) contractual obligation to cooperate.  

 

The matters raised in the reports are detailed and at times personalised analysis and 

critique of issues relating to those individuals and the department concerned. If these 

reports were to be disclosed, the likelihood and concern is that the involvement of other 

staff in future investigations would not be so open, and they may be defensive. The 

effectiveness of any investigation of this kind relies in large part on the candour and 

frankness of staff.  

 

Future similar investigations would run the real risk of being compromised because of 

guarded or incomplete disclosure, or less than complete and enthusiastic cooperation 

by staff members. If staff did not provide accurate, detailed or candid accounts of their 

involvement in matters under investigation, then the whole purpose of an investigation 

of this kind would be undermined. In turn, the scope for learning lessons and 

implementing recommendations would likely be undermined. This could have serious 

impacts on staff, future and current patients and members of the general public. The 

Tribunals recognise the “precedent value” of a reply on certain issues and its 

implications for future cases: see Hemsley v IC (EA/2005/0025). 

 

The Trust’s Chief Executive (and “Qualified Person” for the purposes of FOIA), Dame 

Jackie Daniel, has further concluded that the disclosure of information would prejudice 

the effective conduct of public affairs, and therefore the exemption in s. 36(2)(c) FOIA is 

engaged. S. 36 FOIA is a qualified exemption, and so the Trust has gone on to consider 

below whether the public interest favours disclosure. The reasons for the Chief 

Executive’s decision were: 

 The Trust wishes to protect and develop a ‘learning not blaming’ culture, and in 

this regard it is beneficial for the Trust to preserve a ‘safe space’ to consider and 

learn from alleged wrongdoing. This reflects the national NHS whistleblowing 

direction of travel through which NHS organisations must encourage (and be 

seen to encourage) staff to speak up if there are concerns; 

 To the extent that the information in the reports is not personal data, it still 

concerns a small department within the Trust and even if an individual staff 

member is not directly identifiable, disclosure of information about such small 

numbers of staff would be likely to undermine working relationships within the 

Trust; 



 
 

 It would be counterproductive for ongoing working relationships for the reports 

to be disclosed – this would prejudice the delivery of efficient, effective and 

economical delivery of services by the Trust. 

 

Under both s.31 and s.36 FOIA we recognise consideration of the Public Interest Test in 

their application. The Trust has considered the following factors in favour of disclosure, 

including:  

 The inherent public interest in transparency reflected in FOIA;  

 The public interest in assuring the public that the conclusions of the 

investigation (i.e. that there was no deliberate misreporting and no patient harm), 

set out above, are verified;  

 Informed public debate about the quality of support services delivered by the 

Trust (and, indeed, investigations concerning them), which ultimately involve the 

spending of public money; 

 

The Trust has weighed the above factors against the public interest in non-disclosure and 

factors in this regard include:  

 

 The strong public interest in undertaking robust investigations, by virtue of 

securing voluntary and candid participation in such investigations from staff;  

 In turn, the strong public interest in the safe and effective delivery of clinical 

services by the Trust, with staff feeling confident to engage with investigations 

and establishing a “learning not blaming” culture; 

 The public interest in ensuring that staff feel supported by their employer and 

avoiding unnecessary disputes or difficulties with staff, which waste the Trust’s 

resources and undermine confidence in working relationships, leading to 

inefficient services. 

 

In light of all the factors, including those set out above, the Trust has concluded that the public 

interest favours non-disclosure of the reports. 

 

Additional Question: The cost of the external review(s) the Trust has commissioned 

The total cost of the external reviews commissioned by the Trust as referred to in our response 
to your question 5 was £25k. 
 
If you are unhappy with the way the Trust has handled your request, you may ask for an internal 
review by contacting: Mary Aubrey, Director of Governance, Westmorland General Hospital, Burton 
Road, Kendal LA9 7RG. 
 
For more information on our sites and services, including our latest Annual Report, please visit our 
website:  http://www.uhmb.nhs.uk  
 
If you are not content with the outcome of the internal review, you have the right to apply directly to the 
Information Commissioner for a decision.  The Information Commissioner can be contacted at: 
Information Commissioner’s Office, Wycliffe House, Water Lane, Wilmslow, Cheshire SK9 5AF. 
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I hope this information has answered your question. If you require any further clarification or 
assistance regarding this request, please do not hesitate to contact the Freedom of Information office 
on 01539 715511. Please remember to quote the reference number above in any future 
communications. 
 
Kind regards 
 

 
 
MRS MARY AUBREY 
DIRECTOR OF GOVERNANCE 


