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Question Harvey Knight (lawyer): What changes to the law do you 
think are required to encourage people to speak out? For example, 
should there be some financial incentivisation at the very least 
some financial safety net against the adverse, potentially adverse 
consequences of having spoken out, and should confidentiality 
clauses and gagging clauses be banned? 

  

Answer by Robert Francis: Certainly I can only speak from experience 
of the public sector. What works or doesn’t work in the financial industry, 
you have to judge. There is a history of so called gagging clauses in the 
NHS and they have been theoretically banned. Whether 
they actually have been is a matter of controversy and part of the 
problem is that sometimes clauses put in contracts which could mean 
two things to different people, and therefore there is a chilling effect. I 
believe that no one should ever be prevented from continuing to talk up 
about a genuine public concern or public interest because they’ve been 
dismissed. I think the law is situated in the wrong place. I confess not to 
being the specialist lawyer in the Public Interest Disclosure Act, but it’s 
been placed in Employment Law and so there are continued arguments 
about whether someone’s an employee, whether they’ve raised they 
raised it in the right way and so on and so forth. What we’re talking 
about is discrimination. It should be the equivalent of Gender, Race 
discrimination. Because when people lose their jobs they may go to an 
Employment Tribunal whatever remedy they rarely get there is 
inadequate, they almost never get their jobs back so there needs to be a 
system of compensation that recognises that at least. I personally 
hesitate about paying people a percentage of the gains which happens 
in the financial sector in the States because I think that can encourage, 
let’s put it this way, exaggerated concerns being put forward for financial 
motives. But we do need a system. In the NHS I recommended that 
there should be a re-employment scheme so that when someone was 
sacked from trust X that the NHS will have a responsibility to see what 
could to be done to support people back into work elsewhere. It’s very 
slow in taking off and frankly I don’t think it’s working very well. But that’s 



the sort of thing you need to consider and I would have thought in an 
industry such as this you ought to be able to do something not through 
legislation in that regard but through a cooperative, collaborative effect, 
so an association or confederation level. The law needs looking at…it’s 
far too…it’s obviously got to be technical…it obviously isn’t hitting the 
target correctly and too much emphasis is placed on whether precisely 
the concern raised comes within the definition of the Act or whether 
someone is precisely employed. Actually, the information you get from 
your contractors, your cleaners…they can be just as important..and they 
can be victimised…and they can be victimised out of the place by the 
organisation that they’re blowing the whistle against and nothing seems 
to happen so something needs to change in this field. 

  

Question from Jade Taylor: Are you agreeing that it now is the time 
for a review and reform of UK whistleblowing law, or not? 

  

Answer by Robert Francis: Whether there should be a review 
is… there should be a continuing review, because there have been 
changes recently…we need to see evidence of them having an 
effect….I’ve got, going to draw out some figures from the NHS staff 
survey…which suggests it’s not working very well in the NHS…in 2016, 
and we’re talking about a workforce of 1.3 million in England….13% of 
staff reported being bullied or harassed by a manager at least once in 
the previous 12 months….unfortunately, 18% by a colleague. That tells 
you something about the culture. 60% reported working in the last three 
months feeling unable to perform their duties. In what 
organisation… would tolerate figures like that?....The temptation I’m 
afraid in the NHS is that… I don’t know about those particular figures…. 
Is that if the figures last year ’16 is that 1% this would be taken as 
progress because it’s gone down by one or two percent instead of an 
attitude of it being completely intolerable…and I think that’s the message 
that needs to go out…if you’ve need a rule…[inaudible]….you need to 
make these things intolerable…you can have as much law as you 
like…when I said you don’t listen to the law, of course you listen to your 
lawyers, but your lawyers perhaps need to actually take on board the 
fact the values of organisations as well as the straight letter of the Law 
because what happens is the Law is used as a tool against the victim, 
the whistleblower, and it always will be. And so how you change that is 
the review I would like to see of the Law in this area.  



 
 


